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 proper{befades,all that 14 heere,as it Was at firſt 
 »fpokev, in an humble obedience toYour Lord © © 
+ {hips Order,ſoit was after upon a noble invi- = Wa 
| - tration from You digeſted imto this forme, | 3 
| -- , anditisnowmadepublique by Y our Comnian- 


+ 
+ _ 


— a Epiſtle Dc dicatory. 
dement - - ſothat m all the paſſages of it , it car- 


ryes Your Image, Your Superlcription, and 
| therefore by this dedication, [ doe not ſo much 
given, aorefloreit, If there be any thing it, 
that is mine , that anſweares Your expectation, 

evenin that, that it anſweares Tour expetta - 
tion, [ have my reward ; for all that are below 
Your Lordſhip, [hope it ſhall have this uſe, 
it ſhall Jatisfie them, that Your Lo: procee- 

dings m this buſineſſe have bin in all points = 
apreeable both to Honour, and luſtice ; God 
__ leade Your Lordſhip bs the hand, untill 
You have finiſhed thoſe great, and heraall 
workes ohappio begun , May they all profper 
to the high pleaſure of Almighty God, the 


encreaſe of Honour, and Revencew to his 


M ajeity , of peace , and proſperity to this 


Kingdome, and to "Your own | Immortal 


glory. 


Your Lordſhips moſt 


. humble ſervant 


___Fames Barry. 


T he (;afe of T entres vpon the (om- 
_ mils:9n of | Defettive Tules. 


Trim. 13. Caroh Regts. 


al His Maiefties - Tide to the 
Fx Countie of Mayo As -- *=e of 
an Ac of Star publiſh 

=D wherein it vas declared, "i 
C A it tas not his MaiefTies tntend 


fo take from bis people any thing 
that was inſtly theirs , and' that 


therefore none wh 9121: any Lands or othty Fereditanients 
dhatſo:coer within that County, by Letters-patents from the 
Crowne, ſhould be any wayes preindiced by finding bis Ma- 
1ſhies Title altbourh their Letters-patents were not fawnd, 
or well and c ertayuely found, m the great Office then inten- 
ded ta be taken ,bat that they ſhonld harue the ſame benefit 
- them, as if they ' had beene ſpecially found , ſo as they did 
/oduce their Letters- -patmts ,or the enrollment thereof be - 
/ orc the Lord Deputy and Coantell, at the Councell Board; 
- by a certayne day lnmited mm the AF; and that they were = 
allowed by that Baard,to be 909d an effeFtnall in Law. 


In 


& 1. the late enquirie concerning - te 


z The Caſe of Tenures © 


Ih purſuance of that AQ, there were ſeveral! Ler- 
f , and among the reſt, the Lord- 
mi t Dillon did ſhew forth Letters-patents ,obtay- 
Maizeftie , and paſſed? upon the late 
n ;f DefeRive titles; ; Vpon. perulall and 
ITS whereof, his Majeſties Councell were 
of gpinion, was were voydein law; And there- 
fore 1t was rho tand ſo ordered by the Lord De-. 
puty and (ouncell,chat the doubt ariſing upon the Ler- 
- #0 rers-patents , ſhould be drawne up into a Cale , and 
that that Caſe ſhould be openly argued ar the Coun: 

mM Board , by Councell learncd on both ſides. 


The Caſe was aftcr drawne u up 


1n theſe words, Fs 


Ing [AMES by (ommiſ510n under Ds Seale, 
Ge the ſecond day of March in the fourth yeare 
of bis raigne,gid authorize certayne Commiſcioner;, 
tn arent the Mannor of Dale, by Letters patents under the 

vreat Seale of thu Kin2dome , to A. and bus heires , and 

£ her: " 0 &ireftion girorn mn os {ayd- (ommiſs19n, tou: 

| ; "1p the tenure td fe reſerved. 

> CR  Thereare Letters: -patents by colour of the fayq Comm/. 
: ſton paſſed uno: A. and bis beyres , to bold by Knights 
ſervice, «s of bis )Maieities (aftle 1 Dublin 


The quedtion , whicher 'e Jayd Letter: patevts be 
oyde wn the Bholeor onely 44 70 the tenure. 


Nubolas Planket tor the Lord Dillon , and Sergeant 
| | ( iti 
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t His Cale was argueg on leverall dayes, hilt by _ 


 conferre and co 


T he Caſe of Tenures. | "= 
(atlin tor the King , and after by lohn Pollexfen for the 

Lord Dillon, ea 0jbaldeſton —_ generall for the 

Km 

þ = becauſe it was 2 Caſe of _ 
importance, it was deliyered unto rang... chey 
yvere required by the Lord Depury and Councell, to 
derof it 2ndto returneuntothem 


their reſolution concerning it, bur they ( upon private 
conference my themſelves ) did not agree = - cg 


nion, and therefore it was thought neceſſary 

public ve ſatisfaCtion,that it ſhould be argued folemn- 
ly by themall: and cherevpon in Trimty nel he 
Calc was argued by Ryves Hh ludge of his Ma- 


i Com FObbde -— 
the Exchecquer, and Creſs) ma the Iudges of the 


Court of Cheife place: and aftet on another day ap- 
pointed for the Caſe, by Mayert one of che Iudges of 
the Common pleas , Boltox Chiefe Baron , Lawther 
chicfe luſtice of the Common pleas,and Shurly chicfe 


lulticc ot the Court of chieſe place. 

And tor that | intend ro make as ſummary 2Re- | 
port as I can, lyv1I] firft fer downe ſuch ts, 
and obie Rions as-were made by them that argued 
, tor the mayntenance of the Letters Parents. 

It was obieted by them, That the Letters patents 
Tere good for the Land and veyde onely as tos the tenure. 


For divers reaſons 


_ Regularly _ —ETLE. jon - 4wve "7 Cs 


own or commandement committed unto him, 
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4 The Caſe of Fenures 


there {the commandement or ado being not 


: purſued ) the Aﬀtis yoyde; Bur where a Man "doth 


thar which hee is authoriſed to doe,and more,there it 
is good for that which is warranted, and yoyde for _ 
che reſt. coker 4nftit. feft.4 3 4. Perk. $9. vid.$ coke. V5. 

But in the Caſernqueſtion , the Commiſioners doc 
chat, which they had authority to doe , and they doe 
more; therefore for that which chey had authoritic 
to doe thatis, to grafit the Landes, the Lerrers parent; 


are good , for that which they doe more, that is, the 


relerving of a tenure they are voyde. N 
Their authority was,to grant the Manyor of Dale 

to A. and his heyres, chat chey have fully F hob and if 

they had ſtayed there,no man will deny, bur they had 

well executed their authoritie ; but they goe further, 

and doe more, and Reſerve a tenure, therefore for that 

more,for thar Reſeryarion, their Attis onely voyde. 
'2. Y/hereaManhath authority to doe an act,and 


| heedothirin ſubſtance,though hee d fer in the man- 


ner , yet the authority is well executed, AsitaMan 
nithe adeade of Feoftment of Blacke-acre, and whit- 
acre,and a letter of atturney to enter into both Acres, 
and to deliver ſeijin of both ot them according to the | 
torine and effect of the deede ; and hee entreth into: 
Blacke-acre, and delivers feiſm ſecun: um formam Carte, 
this {very and /eifin is g00d , albeit hee did nor enter 
wo both, nor 1nto one jn the name of both . brunt 6% 
rlis is done 11 another manner , then his authorit 

Wairints. for his authority Was ,tO enter Into == 


—andto deliver /eiſin.ot both, neyrher of-wwhich hee 


doth ,no not (o much as ——_ Into one in the name 


Ot-- 


—Jets7 ſecundum formanm & effetum (arte ,1 


T he Caſt aſe hf Temors. 


| of EXN 0D 
So yy heni-the Feoffitent| is mak wo two, of 

and a letter of Atturncyto make Liveryeo jr, 
the Atturney makes Livery of /eiſen to'one of _ of- 
is is 'n604- 
o both, and yet in that Cale, hee thar is fk may 
vvayve che Lroery ; Surely, this i 15 done by the At- 
rurney in another manner , then the aurhotity vyar- 
_ rants, for his watranc was to miake Li o both, 
and the imention of the be af was,that boch ſhould 
take, and the eſtate bee ſerted in both , and yet hee 
makes Lvery to one onely , and (o, ' that the eſtate - 
may bee ſerkd onely in him , and yer hee hath well Tu 
executed his authority, for in ſubſtance hee hat To 
chat which is commanded ; and though it differs i in 
the manner, 1t is not marerialt - both thole Caſes ate 
put cokes init Je. 66. 
Butin the Caſe in Queſtion, the Commilsioners 
have done in ſubſtance, that which was commanded 
them, therefore their authority i is vvell executed, and 
the act they have done is good. That they have 
done in ſubſtance , that which vvas commanded 

them , appearesin it ſeite, for their authority was to. 
grant che Mannor of Dale to A. and his h eyres, this. 
they have done : Andif they have added any things 
che grant , whereby it may bee {ayd to bee donein 
another manner , yet the act being donein ſubſtance, | 
it ſhall beegood. 
That wherein they have exceeded heir 4 Mo 
-thority, ſcilicer, the Reſervation of the tenure, it is not - 
of the ellence if thegrant, Of the cfſence of a grant 


B ——a 


ry 


6 TheCaſeof Tenures. 

are onely Grantor, Grantee, and the thing to bee gran- 
| md words in an Inſtrument or Patent ; Be- 
ſides , of the eſſence of a grant it cannot bee , for 
grants vere at.Common-layy, tenures were intro- 


duced by the Conqueſt. Selden in his Net. to Eadmer. | 


194+, Braton Libr. 2.de acquir. rerum domin. The 


tequre is another diſtin thing,aliud from the Land, 
 inthax they cannot conſiſt in one perſon , the Land is 
the thing.granted , that belongs to the Parentee, the 

cenue is Reſerved to the King, that belongs to him, 
the Reſervation is aliud, or ſupra , or preter the grant, 
not aljo modo. And therefore the Letters patents 


rnay_ bee voydefor the tenure, and yet good for the | 


___ grant of theLand. 


4 

tion of the tenure, bee not a diſtin& thing , or aliud 
from that , which they had authoricy to doe, but is 
rather adoing of the ſame thing, for which they had 
warrant,in another manner then their authority docs 
warrant; yet it will not follow , that the whole a&t 
1s yoyde : For an authority given, may bee executed. 
in another manner , alio mods then the Commiſsion 
doth Warrant ; and yet ſtand good, for that which is 
done according to the authority, 


And that may be in theſe Caſes, 


1. Where the authority is cloathed with an inte. 
reſt , for there in many Caſes, he that hath the autho- 
6 ba ay vary from the authority, Andthea@though- 

it bee done in another manner, ſhall bee good. As 
where 


ugh it vere admitted, that the Reſerva | 


The Caſe of Tenures. | 7 
| wwhere thie cnſtome of a Marinor is ,that the Lord 
may grant Landes by copy of court-roll 1n Fee,if the 
grant bee if tayle , or but for life , this is good, Stexten 
and Barnes his Caſe Hil. 36. Eliz, Ret: 492-in B. R. 
 cokes inſtit. ſe.66. "= 4 2200 hg PH TIL. 
| So where the cuſtome was, th grant Copyes for 
' rwo lives , and hee grants to the Husband for life,and 

after rothe Wife Durante widuitate. This is 
Downes and Hopkins caſe P. 36. Eliz, B. R. The 
Statute of 32. Heny. 8, doth enable tenant in cayle,co 
make a Leaſe for one and twenty yearcs,if he rakes 
a Leale for twenty yeares onely , or to one for tenne 
yeares, 2nd after makes a Leaſe t another f6r eleven 
yeares more, this is g00d, and ſo it hath beene Reſol- 


arbon —=7"1_ 7 77 2 
B.R- ; 


2. Where the varying from the auth6rity given, 
is in letter , of circumſtance, and not in a point ma- 
terial}, ot in ſubſtance, for that ſee the Caſes cired 
before Cokes inſtit. ſet. 66. & Litt. 434. 
| 3+ Where the varyance from the authority, al. 
though it bee in matter of ſnbRance , is ſupplyed by 

operation of law. As if a licence bee granted to a 
. Copy-holder for life , ro make aLeaſe for renne 
_ yeares ,if hee ſhall ſo long live, the Copy-holder 
makes aLeale for tenne- yeares abſolutely, without 
the limitation , videlicer , if heeſhall ſo long live,yet 
adjudged good ; and the Licence vvell purſued. It 


was Hatt and ArroWvfmiths caſe Hillar. 38. Elizabeth. | 


# 


SA 


And in the Caſe in queſtion, where all agree, that © 


B2 _ the 


8  TheCaſe of Tenures. 
the Kings meaning in this Commiſsion was, that 
_ -aretiure incapite ſhould bee Reſerved , albeit it bee 

 notexpreſled in words ; or if it had beene in expreſſe 
rerrfies , that atchure in cpite ſhonld bee reſerved, 
_ and they had onely gr anted the Mannor , without re- 


defe, and rayling a tenure in capite, this ſhall make 
the grant good. pots 

- 4. Y/hereche varyance from the authority is cu. | 
red by the party himlelfe , by ſome other att, Asif 
Tenant in tayle, Husband and Wife, a Biſhop, &c. 
who are authorized by the Statute of 32. Henr. 8. to 
make leaſes for one & twenty yeares,or three lives of 


Landes uſually lert, make a leaſe of Landes uſually 


P 


lert, 
Rent, all is voyde : Shepheards Caſe; Butit Tenantin 
tale will make ſuch a leaſe, and reſerve the accuſto- 
 medRent for the Landes uſually lerr, and another 
Rent forthe Landes not uſually lett, heere the leaſe 
fhall bee good for the Landes uſually lett, and voyde- 
able onely tor the other, for by theſe ſeverall reſerva- 
tions, the varyance from the authority is Cured. Tan- 
feild and Rogers Caſe Tri. 6. Eliz. B.R, 

&. VVhere the varyance from the authority ( hov 
materiall ſocyer it bee) is notwithſtandin made | 
voyde , eyther by the Common-law,or act E Parlia- 
ment, A; where the King does licence 7, $. to grant 
ewenty Markes annulty 10 Mortmaine, and hee grants: 
rhe Annuity with clauſe of diſtreſſe, by Hſſcy, and 


ſervation of any tenure,, yer the Law ſupplying this = 


Þ jan chiieteliiſtices, and Starky chiete Baron, and-{ue—— 


{lice Faierfax , the addition of diſtrefle is withow 
\Varrant. 


The ef Tetires: = I 
warrant, and voyde; yet all admit the grant of the 
Rent good avevridelanding 2.0 3. H. 7. grants36. 

By the Statute of 1. Elezabeth. a 5 a Bi- 
ſhop of an ancient Office of Seneſchall.ſhip ay 


that had never before beene granted, bur ro one, is — 


| adjudged vyoyde, 10. Coke hep of 
Caſe , Put eaſe then that ſuch agrantis made by aBi- 
ſhop to 7. S. and roan Infant, joyntly , or the one 
after the other, this is a marteriall varyance , and yer, 
 becanſechegrantin reſpect of the Infant is voyde, (as 
it was held in Scambler and VU alters Caſe, M. 40. ©» 
41.Fliz. B.R. cited incokes inftit. ſe. 1. the granrts 
LS. ( as they held ) is good. 

hs Although the habendgm,tenendum condition, &e) 


artes of a grant,yetthe Hebendum may be voyde; 


3. coke 56.11 Ge Eeleof Rutlands Cale ; where the 

Calc was , the King granted Landes to 4, and his 

heyres ,in the premiſes , Habendiam to him , and his 

alsignes, omitring the word Heyres in the babendum, 

 yetthe Fee ſhall paſle by the premiles , and the babens 
dum ſhall be voyde. 

T he condition may bre voyde,as in Licletons Cale 
aFeoflment upon condition that hee ſhall not alien, 
and yetthe grant remayne good. 

6. The reſerwation of atenure was notn 
_ inthegrant, if it were not neceſlary, it is inwvtile, and 

 Ktile per inutile non vitiatur.3-(oke 10. Dowties cafe. 


7. The honour of the King ſhall be preferred before 


_ grant g ood, « a8 1 Auditor Kmgs caſe cited in 


_- hisprofitg.(oke-131..in Bewlyes caſe : and therefore _ 


\when the Kogs grant may bee taken to rio intents 


/ Re - | | _ good, 


16 The (aſe of T enures. 

good, in many Caſes, it ſhall betaken tothar intent, 
which is moſt beneficiall for the King , But it it may 
| bee taken , to one intent good and to another intent 
voyde , there for che honour cf the Kine,and the be. 
_ nefit of the SubjeQ, it ſhall be raken in luch manner, 
that the grant of the King may take &feR, for it was 
not the mtent of the King,to make a voyde grant, vid. 
$.Coke.46.the Farle of Rutlands caſe,the Lord Staffords 
caſe, 8. (oke.77. the Earle of Cumberland; caſe, 8.( oke. 
1607. _- 2 
Vpon this rule the Caſe of Priddle and Napper.11, ' 
Coke. 11. \yas put, which was ſayd, to bee a farte 
ſtronger Caſe , then the Caſe in Queſtion , and thar, 
in Caſe of an authority executed in other manner, 
— alio modo, and yet good : The point reſolved,as to this 
purpoſe, was this, ins Henr.$. did grant Licence to 
the Prior and Covent of Mountacute, to appropriate 
the Church of Tintinhul ro their Priory,and this vas, 
per oerba de preſenti tempore. 

It did appeare, that at the time of the licence , the | 
Church vvas full of an Incumbear, and ſothar no ap- 
propriation could be made,jn preſenti,but ih futuro,by 
{peciall wordes, to take effect , afterthe death of the 
preſent Incumbent ; and therefore the licence ought 
to have beene ſpeciall, otherwiſe the King was decei- 
ved in his grant, and ſo the appropriation voyde, 
which by colour of tharlicence,, they made to take 
effe& , atter the death of the Iacumbent : Bur it was 
reſolved, that the appropriation was ſufficient in law, 


_ . . forthelicence \vas generall, and therefore; it ſhall be 


taken in ſuch ſence , that it may take effect, that is to 
take 


 The(aſe of Tenures. —m 
ak: oa, ah dn den afihe Incumbent, And 
c realon there given, is the rule before remembred, 
for ConftroRion ofthe 
In which Caſe itis to be 
cence or auth 
 rall wordes 
- condlythar edi 
that manner. Thirdly by yercue of that licence,they 
make the appropriation in futuro, S. to'take effet 
after the Jah ; the Incumbent ; So they doe it in 
another manner, then their auchority vvartants, and 
yet good , and their authority yyell purſued, |; 
Then if chat authority cured, in {o diffetent 
manner, from the vyordes of. the authority, vyas ad- 


- judgedto be well executed, much more{halljrin tis —  þ| 


_ Caſe be ſayd to be yvell executed, yyhea they have 
purſued the very yyordes of the authority , and. if.to 
ſome intent there might be aconſtruion made, to 
| makerthe grant yoyde,yyet if by another conſtruQtion, 
the grant may bee made good, and the Kings in+- 
tention fulfilled ,, vyichour any prejudice to him , 
then for the honour of the King, and thebe- 
 nefit of the Subject , that Conflrutiion ſhall bet 
' made, that the grant ſhall bee good , and ſuch Con- 
ſtruction may bee made in this Caſe, for heere the te- 
* nure reſerved being voyde ( as it is agreed by all) ate- 
qurc in apite,(being the tenute intended by the Com 
miſsion ) ſhall bee rayſed by implication of law; by 


this Conſtructionthe orant ſhall bee made good, and 
rt _ the Kings nt *ntion {hat bee fulfilled, vvichout any ms 
prejudice to him. _— 5 


They 


2  TheCafe of Zenures. 
| / apree; that inall-grans of Lands by Letters 
—_ ws. 5,44 plaid by reraib the Kimgs Com- 
miſsion , or letter Miſsive under theprivy Signet, if 
chat tenure be not reſerved,cyther by the Letters pa- 
cents, or by the layy,vvhich is directed by the ſaydC5s. 
miſcion, or letter Miſsive, there the grant ſhall bee 
voyde in the vvhole , both for the Land and tenure. 
 Andthercſore,whete thekimy gives power,togrant 
Lands, and to reſerve atenure, which the lavy will 
not create, Or to reſerve ſome other thing, vvhichthe. 
lavy ir ſelfe will not reſerve ; as if the Commilſsion 
had beene, togrant landes, and to reſerve a tenure by 
Knighes ſervice, if the land be granted , reſerving a te- 
WE nuce in ſocage, thegrant is yoyde inthe yyhole. _ 
Ones, = ens <&& Commiſcion had beene, ro grant 
fand,and t6 reſerve tyventy ſhillings Rent , ak they. 
reſerve tenfieſhillings , Intheſe Caſes the Commi/S1o- 
| mers havenot done {o mich, as they ſhould, the king 
_ Isprejudi ced,and no conſtruction or implication of 
lavy can helpe , as in our Caſe it doth. 
And heere in this Caſe, the tenure reſerved ſhall 
not toll that tenure , which is implyed by the lavy , 
becauſe the tenure reſerved is voyde : For that they 
Cited the Caſe of Littleton , in his Chapter of Frank-al- 
morone , ſect. 140. | 
A Man that holds Landes by Knights ſervice, at 
_ thisday grants them, by licence to an Abbot , &c. 
to hold in Frank-almairne, the tenure reſerved is 
 voyde, and hee ſhall hold by Knights ſervice , and 
_—_ Toapitt in Frankmarriaze, relerving a Rent, this re: 
 lervation 45 voyde, and heeſhallhold onely by fealty. 
| == «xs; 


= 


D 


poten good , for there the racite releryation hall bee 


| haverayſcd; For in Letters patents paſt in Ex 


_ ultima mrentio R ey , baviis ;G ſola , of þ nn. 


The (aſe of Tenwes. i. 2 


4. H. 6. 12. Othervviſcic would be;jif the teferyation 


\- Mis. 


ſilent, 25in GU beeler; caſe. 6. Cake 6. I 
They agree, that if theſe Letters patents had 


_. beene made, by Bill 6 ned by the kings « ovne hand, 


under the great Seale of England che remwe reſerved 
would controll the cenure, vwwhich the Lavy would 


Letters PATeNtS are ultima mte 


midRegisand the ludges 
(vvho are to make Contagion dadefy ;Y are to 
ground their judgement , upow the Leners-patents 
chemlelyes, and the contents thereof, withour 
oard cothe particular Or an ching vyithour the Let 
rers patents, D od ding tons we 2 Coke.34» + 

But in Letters patents of Lands in Ireland, under 
the great Seale of Ireland , the 'Lemwers parents are \nok 
OG alti- 
our 
under 


ma intentio Reis are allrobe raken, 
of the Commitsion, or vyarrane from 5 
the privy Signet , upon vvhich they are p 

here the Indoes are to ground their judgement upor 


the Commiſcion - of vvarrant, aboyell as' upon the 
Letters patents, 


And to theſe ferven Aroument; , oy reaſons, all that 
p46 ſpoken by them, that argued for the Let- 
77% ters patents may bt rednced. 


But it was reſolved by the 2w0 chiefe Taftices , che 
chiefe Baron , Aa Barry, and IuFtce Ryoes (veith 2 


whom Baron Lowther _ n —_— though hee 
could 


the 


And© 


— 
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could not then argue,by reaſon of ſickneſſe. ) 


That the Letters patents are rooyde im law, 
both to the Land, and to the tenure. 


In thu caſe firoe things id fall into 


conſideration. 


2: The Commiſion! tientioned in the Caſe, and from, 


thority of it. | 
2. Authoritiet , and their ſeverall forts, and hoyy they 


ought to be purſued, 
J The Authority in thit caſe wharit is, if ic be pur- 


ſued ,as it ought. to bee? wherein it 1s-00t pur= _ 


ſued. 


4. Tenures what they are in the grant , that the reſer. 


vation of a tenure is modus conceſSrons that it is not. 
«liud,or a diſtinR thing frorn the grant, that tenures 
had their originall in England , betore the Norman 
Conqueſt. 


5. The reaſons why the Letters patents are voyde in 


the whole , and the authorities upon which the: Re- 
ſolution | is grounded, 


1. The Commiſiien mentioned in the caſe,is the coms 
miſSion thar was 1n force, inthe time of his late Mate- 


_ #h,tor the ſtrengthening of Defective Titles, a Com- 


miſS1on that was one of the greateſt graces and boun- 


_.. ties, that ever ( before thattime ) vvas youchſafed by 
=> kings of Enoland tO their Subjects, of this kingdome. MT 


2 Commniſzion, that was agrecd by all, to bee a 200d, 
| and 
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and t*gall,and ffectuall commiſion,and to contzyne in 
it {clte tull power and authority to grant. ES 

Of vvhich the chiefe Inſtice of rhe Common pleas in 
his argurrent fayd, that upon this occaſion he did ſe. 


on rent artn Lutgmar,rmakd 
' and ſtrong a Commiſsion , for granting the Landes, . 


{ concurrentibus bys que de fure requiruitur) as any hee 
| bad frene. There yvas inthe Commitſsion ( as hee 
layd ) plenitudo poteſtatis , there is not any queſtion of 
_ the Commilsion, nor of the power granted by the 
Commilsion , Neyther ( as it vvas declared) was it 
the intention of his Maieſty, ro deny unto the SubjeR, 
the full bench of it in all things , wherein the Comte 
miſsioners had purſued their authority , given by the 
Commilsion,and proceeded according to the lavy. 
27 For that, that there was no direftion in the Com- 
| miſsionforthetenure, ir was nodefet in the Comz 
F - miſsion ( as the chiefe Baron obſerved ) nor any omif- 
ſion , or negligence in them , that were traſted with 
the dravving of it, it was done upon good aduiſe, 
& of purpote; for the caſes of thet,thar vyere'to paſſe 
upon that Commuion , were lo different, and there 
was ſuch yariery of cenures, that it was not poſzible, 
ro give any cartaine direction in theCommilſsion con> 
cerning them. 
Beſides the intention of that Commiſsion vvas nor, 
2 give authoricie, for the alteration, or diminution of 
the Kings tenures ; it was intended onely for the eſta- 
bliſhing of the eſtates,and poſleſsions of theSubjet: 
And therefore there is not x vyordin it,of any tenure, = 
___fothatthepurpoſe of it vaas,vphereany former tenure 
a m_ —— 
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 vvas ineſſe, to preſerve it , and where no tenure was 
in #ſſe,to leave it tothe Reſervation of the Law, 
So that now the Commiſsion being cleared, & agreed 
to be good and legall,and to conrayne full power,and 
_ ample authority to grant the Landes. 


| Theſole Queſtion vvill be, of the purſuance of 

_. the (ommiſsion , and whither this power gran- 

ted by the Commiſsion, bee well executed, and 
purſued by rhe Commilsioners. 


2, 2. To find out the law in this Caſe , the ſeverall 
ſorts of authorities in our Bookes were conſidered, an 
how they ought to be purſued. 

For authorities theſe difterences vvere agreed for 
Lavy. 

All authorities are eyther authorities in law or au- 
thorities in fait 8.Coke. 146. the 6.Carpenters caſe. 

Authoritzes in law arc, vvhere the law gives authori- 
tie, vvithout any authoritic from the party; as the 
lavy gives authority tothe Lord , to diltraine for his 
Rent, and ſervice, tothe ovyner of the ſoyle , to di- 
ſtraine damage fealant, to him in the reyerſton,to en- 


ter, and {ce it vvalt be done,and the like. 


An authority in fait, is where the authority is given 
by the party. 


., - +. _CNudeand bare authorities , 
| Authorities To fait are) | ————— —_ a 


oy cyther ht 


al intereſt Cokes inſtir..52. 
Nude 


__ 7 


or authoritiescloathed with 
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) 


| Nude authorities are; 3. Patent. 
____..___ Yiven ether by  / 


And for all thoſe authorities , it is a certaine rule;and 
ground in our law, that they are to be purſued ſtriftly and 
preciſely, both for matter , and forme , w other wiſe , the «8 
dent, by colour of that authority us ooyde. 10. H. 7.15. 

| But the execution of authorities that are cloathed 
_ vvithan intereſt are of a more large ;and favourable 
interpretation , then the executionof thoſe, that are 
but bare authorities. 5. (oke. 94. &* 95+ in Barwickes 
Caſe, M6 573, F 
1. That anthorities by Deede are to be purſued 
ſtrictly,and preciſely, borh for matter , and 
manner.  Seethe Caſe of 13:4.4ſs. 24-26- 
Ajs.39+ 


There the Caſe vvas, that the Plaintife did make 
aCharter of Fee-ſimple to the Tenant , and aletter of 
Arturney to deliver Livery of ſeiſin, the Atturney de- 
livers Livery upon conditzon , this Livery is voyde; 
for the authority us 10t purſued im the manner. _ 

So on the contrary , if the letter of Acrurney had 
beene, to deliver Livery of ſeifin upon condition, and 
the Arturney makes Lrery vvithout condition, this 

" voyde. cokes initir.25$:11. H. 4.3. Aleater of Aro 
rurncy 45 made, to make Livery after the death of. a 
_ 
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and the Arturney makes Livery during the lite of 1.5, 
all.is yoyde.40. aſs. 3 8. 


If I Sea a Man, to make a Deede of feofF- 
ment in my name accordingto a Copy ſhevven unro 


| himjin Larite, if hee make a Deede of feoffmen: ac- 
_ cordingto the effect of the ſame wordes , in Engliſh, 


or French, the F eoffmenr is withour NS \for in 
that caſe , hee does not purſue the anthority in the man- 


ner , 10, Ely. 7.9. Sowherean authority is given 
eo enfeoffe, , and he leavyes a Fine , tid. © 19. Henr.>. 
15 


1. For authorities by Commiſſun, Fd they muſt be 
purſued , it 15 the Earlc of Leiceſters cale in 


 Plowd.com. 3 80. 


The Earle bf Leicefter Mar. was indicted of hi oh 


treaſon, before Sir Richard Sowehbwell, & (caven - 


Conmmiſcioners bby vertyue of a C oawnfiiva directed 


To the ſayd Sir Richard and fourteene more. 


Aker another Commilsion was directed to Sir 
Thomas VV hite , and others reciting that where the 
Earle of Leiceſter ſtood indicted , betore Sir Richard 
Sopebwell, and fourteene other Commiſsioners, of 
divers Treaſons, 
It Pave them authority ; ad indiftamentum br ediftum 
recipiendum , © ipſum Robertum ſuper made audiendum, 
Ec. ac debito fine triandum, termmandum,exc. 
By colour of that Commiſion they did arraigne 


him upon that indictment found before eipht of the —— 


Commilsioners, he confeſſed the crealons, « &c. and 


had his ;udgenent, 
{4 


| t was reſolved, that all tharwyas done was voyde; 


and coram not indice, for, that Herr we pri te 


— | 
$+ Auboigby Parene ruſt be urſved. 
The Kins licences an Abbot and Covent to Alien, 


theAbbot ſole Aliens, itis voydegi. Henr. 7:7» & 8. 


And the rule given by Freeoicke ; when the! King 


makes any grant or Licence , it ought to bee executed | 


accordingly, and ſtriftly, as it the King g ancs me Lis 
cence, to make a feofiment'by Deede, 
a Feoffmene withour Decde; Nor # contra ; So that 
the Licence muſt ever be purſued, or other'wi/ + the aft done, 
# not warranted by the Licence, vid. 18. a - PL. ultimo. 
The Lord Cliffords caſe 2. Coke. $0. St 


Regs 31. 


6f Dale, to find two Chapleines;and he wyould have 
levyed the fine, leaving. out the Chapleines,and could 
noe be ſullered. bt . Ed.z..5. Stamf. ubi ſupra,roid.zo.Ed. 


_— 
4- Authorities by 4 Prit muſt bee purſued. 


In aprecipe quod reddat there muſt bee rwwo Sum- 
- moners, therctore ſummons by one Summoner is 
AOL 00d, Plowd. Com. 393- 50. Ea.z. 16: 


5. Authority given by Parliament —_ bes 


"Ong 
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cannot make. 


tam. prereg-. 
TheLicencewas to levy' aFine of the Mannor 


20 The Cafe of T enures. + 
The Statnte of Mertorr Cap. 3. ordaynes;, that in a 
Redifſeifm, the Sheriffe aſſumptis ſecum cuſtodibus placi- 
torum ( orone, Cc. accedat ad tenementum illud de quo fa. 
2a furrit querela. If the Sheriffe take bur one Co- 
roner;,Atts not good, for the aft appoints a rqimber, 
rio at the leaſt, which number oaghr to be ſatisfied, 
or elſe che authority given by the Act 15 not purſued, 
27. aff.7. Plowd.com. 3 93. Hl , £12.13 £4. NO ao 
SothatbyrheRule of all theſe Bogks it is manifeſt, 
that aNnde anthority muſt be purſued ſtrici'y,both for mar-" 
t?* ntl manney, of the aft done by colour of the authority is 
ode. : 


But int what' Caſes, the A ſo voyde for nor 
+ purſuing of the amthoricy ſhall bee voyde in 
the yvhole, or in part onely , this difference 
was taken, 12 E 


Where hee th#' hath an authority doth that which 
hee is atthotized todo , © alinud , and another thing 
diſtin from that for vvhich hee hath aurhority. And 
where hee doth. the ſame thing which hee is anthori- 
fed to doe alro modo,in another manner, then the ai- 
thority does warrant. =@- 

In the firſt Caſe it is good, for that which is war. 
ranted , and yoyde for the aliud. In the other it is 
yoyde for the whole. ” Ihr 

And thereforett alerter of Arturney be made ro 
]. S. to make Livery of ſeiſin in vThite-acre, and hee 
_ makes Livery in ovbite-acre ,and Blacke. acre, there 

hee doth Idem & aliud : And thereforeit is good for 


—robite-acre, that 1s according to his authority;-and — {| 


purſuant 
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- purſvant to it, ahd yoydefor Black:acre , which is 


Aliud from his authoritie, Perk.z 8. 
Otherwiſe it would bee; if oo lenter of Axturney 
vwereto make Livery of one acre, arid hee makes 
Lizvery fm there it is v 
cauſe he couples borh rogicher; ar 
 certaine inthe feoffment, of vyhich Acre Livery ſhall 
| bermade; according to 4.H.7.5. Bur in the caſe of 
Perk: the Acre is named in cerraine, VP hite-acre, and 
{o a difference. 
On the other ſide, evlieathe ſame thing-is done 
| inanother manner than the authority vyarrants there 
is Idem alio modo, and therefore all is yoyde; As inthe 
caſc of 12. AG:24- 26.Afs:39. 40-Als:38. 10. Hip. 9. 
the caſes already cited. 
Thetrue reaſon why in all hoſe Caſes theARis 


voyde,is, becauſe the Authoritie is exctuted Aljo Mo- 
do, And fo is the-rcafon expreilely given in the booke 


of 12.{F. why the liverye is yoyd, becauſe the Attoure 


ney doth it 1m other mamer , than the Authoritie Ware 


Tants. 

This 13 the difference that mult rule the caſe 
one way or other. 

And therefore the onely labour will beto find out 
ander which part of that difference the caſc in queſti. 
_ endoth lye. - 


3- For that. Firſt i will be neccflary to'enquire. 


"0 beth} i he pour 45 it 5 $0 ht BE 


] RE EEE where 


for boch ; be. 
alncteattndio 
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wherein it is not purſued. 
© "The Autho#ity given tothe ( ommiſcioners in this 
Caſtis twofold; 
An Authirity expreſſed in their Commiſcion. | 
ent, ow the mannor of Dale. 


» > Ahd anAuthority implied in lavy, toreſerve 


Por where there is no direftion for the renure, the 
Iþ will imply a'tenure in Capite, as the belt for che 
"In this Caſe then by the very commiſsion, the tenure 
is made a part of the grant,and Modus conceſsionts, tor © 
the «uthority though it bee rwofold, expreſſed and im- 
w- plied, yer both being put togither,that which is to bec 
dinzby verrue of that Authority , is but one entire 
AR; one grant, agrant of the Manor of Dale , reſer- 
ving 4 capite tenure, ſo that their Authority to grant | 
the land is not abſolute, but /ub modo, fo that they re- 
ſerve a tenure #n (apite; And although the power to 
ceſervea tenurein Capite, bee onely implyed by the 
” ſavy, and bee not given by expreſle vyords in their + 
(ommiſs1 01, that makes no difference : 
For by-the rule of our Bookes, Authorities im- 
- plied in law,as well asthoſe thatareexpreſled, 
þ mult be purſued. 
_—— | Where aletterof Atturney is made to deliver Live- 
ry of /ciſmm, the Atturney hath a ryvofold authority. 
An authority-exprefled .in his warrant, and __ 
that 


IG 
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that is genetdll to deliver ſeifin. 
And at Authoritie implied in lavv, thatis,to 


deliver an Actuall and exprefſe Livery and not 


a Livery in Lavy. 


And therefore if cheAxarney delivers efirwihin 
CITE hs 


authoritie, yet beczuſe he hath not pt je 


ed a the AR js voyde. And ſoit vvas ol- 


ved,P. ;Eliz.(-B. in Jarhams Cafe Coker Inflit.ſe.66. 


This then being tel huxhorkie $.to grant the 
Marnmor of Dale and upon the grant toreſervi 


 —Ttenurenicapite. 


Novy hovy have they executed this athority2 w 


There are Letrer Patents paſſed to A.and bi beiresg 
by Colour of the commiſ#ion to be holden'by Kenghts ſervice; 
45 mr Majefties Caſtle of Dublin. 

cre they have not purſued heir Authoriti, = 
Where by the Commilsion either a tenure in (apite 
_  ovghrto have becrie referyell, ot elfe che tenure I © ro 


che reſervation of the lavy, \ They expreſlely reſerve a 


renure by Common Knights ſervice. 
Tharthe Letters Patents as to this temire Ga 
referved) are yoyde,it was agreed on all 
But whithtr they ſhould bee oriely Hoyde to os fe- 
nure, or whither the m—_ of a tennye , fo' dirvers 
from the tenure mended, and warranted by the Comte 
miſsion, ſhall deſtroy the Whole grant , both for the lend 


and tenure, as'the poitt\, wherein they did differ.” ee 


24 I The Go Ter. 


wh the 5 a: of atenure is to othe grant, 
- Whitheritbe a part of the grant, And. Modus 
-* Conceſsons, 
or vvhitherit be a diſtin chic 1g and ld from 
the gtantas this Calcis. - KY 


For if ( as they chat argued for the Letters Patents 
held) the reſervation of the tenure, an4 the 9rant of the 
land, bee Aliud, & Aliud, rwwo diſtinct things | in the 
Conſideration of the whole grant made, and the 
authoritie gjven by the ſaid Commiſion, for-the 
making thereof, then peradventure the Parent may 
be voyde, as to che renure, and yet good for Ne oranc 
of the land. 

Bur if the reſervation of the tenure be incident un- 
tothe authoritic,and included vvithin it; and the re- 
ſervation of the tenure, and the grant of the land make 
up bur une entice grant, ſothat the one 15 a por of the 
other,and the Reſervation of the tenure bee Modus 
conceſiionis, Then the granting of the land , reſerving 
a diverſe or contrary tenure, to chat vvhich their Au: 
thority did warrant them to reſerve, is a doing of. 
Idem alio modo. And fo the whole act is voyde. 

T hey held that the Reſervation of the tenure 18 Modas 
Concefsionts, and that it is not Aliud. S. a thing diſtin#t 
and ſeparate from the authority of the grant ” the land, 
but implyedy included within 1t, and incident to it. 

Although a grant may be hour Habenadum, ex: 
preſlc Te oy , Readendam, or Condition, yet when 


they 
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they, or any of them are added, rhey arc de modo con- 
ceſsionts ;and doc direct,and rulerhe grant. 1s 


=p £ zu! 
1. For the Habendum. 


'F It may alter the eſtace in the premiles.; # US 


As where land is giyen to two.in the premiles, 
Habendyum, the one moyrtic to the one, and the ather 
moyrie 0 the other, by the premiſes they have ajoynt 
eſtate, the Habendum makes then tenants in (ommon, 
Litt. 66. So where land is given to rwo, Habendum 
to the one for lite, the remainder to the other. By the 
premiſes they ſhould have a joyne eſtate in poſleſai- 
on, But the Habendum doth Ss that, and makerh 
the one ſole tenant of the freehold for hfe, and the 


other {ole tenant of the Remainder. 8. E.z.3 20. feoff- 
ments & faits.73» Y 


2. It enlarges or diminiſhes the eſtate 'that 
would paſle by implication in the premiles, 
and lo deſtroyes the implication, This is com- 
mon.ineyery grant. 
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_ J Ic gives to a ſtranger not namedin the premis 
| ſesof thegrant. 


_ ASifamiangiveslandsto 1.S. Habendum with 4. 
his daughter in Frankemarriage, there the wife not na» 
 medin the premiſes, by the Habendum, takes a joyn! 
eſtate with her husband. this Caſe 1s wornched in Þ1. 
Com. 153. to be in q. Ex: Which being net found in tha! 
yeare, it is there ſo left without any further reference, 
but you ſhall finde.it m 5. E. 3. 17. ſ2 cokes Inſtit. ſeft. 17, 
yet vid.q.E.3.4. Solikevviſe wherea leale is made to 
4A. Habendum for tyyentic yeares,the Remainder to B. 
and his heires,here B. gaineth an immediate frecho[d, 
by the Habendwn arid yet he is not named inthe pre- 
miles of the deede. P lopd.( op.15 $, 


4. It will make the grant voyde; 


As if I have a Rent in Fee, and1I grant it coanorher, 
If I ſtay there, the grant ſhall be for life, Bur if I ſay 
further, Habendum after the death of /.S. there all ſhall 
be voyde, Plowd. tom.152.156; 

So it the King grants lands by letters patents, Faben- 
dum from a day to come, there the whole grant is 
made voyd by Crakotina clones Caſe. 

He in the Reverſion for life grants hiseftate, Fa- 
bendym after Michaelmas, and after Michaelmas the te- 
nant arrurnes, yer Reſolved that the grant is voyde, 


though if there had beene no Habenammithad bam — 


good by-the-premiſes of rhedeed, Bucklers. caſ*,2. 
C99 | -— 
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In all cheſe Caſes, the Hahertdwun being: yoyde, 
makes voyde the grants; which would have beene 


good without. 


ons in the grant, ſo bath» bn . 
2. "h the Reddendum, | 

| As an eſtate by implication ſhall be controlled 
by an expreſſelimiration; ſoan implyed Reſerrvation 

ſhall be controlled by an expreſle Reſervation, 

A man makes alcaſe rendring rent, and:does not 
ſay to whom the rent ſþall be paid, this by implicati- 
on ſhall be to the Leſſor, and his hitires, Bur if the 
words bezto the Leſſor, the heire ſhall not have it, 
31.H. 8. Dyer.45. 12. B-3. Aſ6.86. Plowd. comayn. in 
Hull and Granees Caſe. 10. E.4. 18. & 21H. 7.25; 

The Reſeryation of a Rent in ſome Caſes ſhall 
make ſeverance ofthe grant,and make ſeverall grants, 
and (everall reverſfhons, "y 

As if aman makes a leaſe of three Mannors, reſer- 
ving twenty ſhillings for one, five pound for ans 
other, and twenty pound forthethird, there are ſe. 
verall Reverhons, and there ſhall be ſeverall Ayow. 
ries, 14. Eliz, Dyer, zo8:V/inters Caſe. 9g. Ez. 125, 
Coke 55.Knights Caſe. _-_ 


# 


3. Forthe Tenendwn. 


The proper office of the Tenendum is to reſeryethe Eres 


————renure;andto roll therenure by implication. — 
_ Beforethe ſtatute of Quia Fmptores terrarum, If a + 
man 
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man made a feoffment, the feoffee held ofthe feoftor 

by ſuch ſervices, as the feoffor held over ; But if o- 

ther ſervices were Reſerved, tlieri the feoffee held by 

ſuch ſervices as were reſerved. 
That the Donee in tayleſhall hold of the donor, 


as the donor held over, is Regularly true; if the donor 


make no ſpeciall Reſeryation,for then the ſpeciall Re- 


ſervationexcludes thetenure, which the Lavy vwould 


create, Cokes Inſtit.ſef.19.vid.34. F1.8. T.yer 52. 
4- For the Condition, 


That does likewiſe dite&t, and rule the grant, the 
_ Condition doeschange the qualirie of the grant, and_ 
makes the eſtare Conditionall, atid defeafible, which 
otherwiſe would be abſolute, and indefeaſible: 


So that all theſe, rviz, the Fabendium, the Reddendum, 
the Tenendum, and the Condition,are de modo Conceſstonir, 


and dot Rule, and dire the grant, the firſt limits, ann 
ſers forth the'quamticy, che other deſcribe the quality 
of theeſtate. ES 
And of all thefe the Tenendwm is inſeparably an- 
nexed to the eſtare, the reſt may bee determined, and 
vet the eſtate continue, butthe tenure cannot be de- 
termined, as Jong as the eſtate contiries, = 


1. The Condition may berclealed, 
2. The Rentmay bereleaſed. 
> Theeinemgy bernkeged: -___._ - - 


Bur the tenure cannor bee-deſtroyed, It may bee © 
tranſ- 


_ - lubje&; that-is not holden, cokes Inſtit.ſe4.1. 
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transferred ſrom one to anather,in Caſe of Common 
perſons,But a Tenure in Cypite cannot be transferred, 
- orcxtinct by any releaſe, or grant, forit is an incident 
inſeparably annexed to the Crowne. aa 

Ic vas 0by.thc the tenure is Mlind frothe laod;forhe 0hj. 
Landis the ubjeRts, & the tenure b tothe 
 Tothati.it was Anfw. tharthe queſtis ls not,whither Ke 
the tenurebe4liud from theland,for tis clearethe land 
is one thing, and the tenure another :butthe o is, 
whither the reſervation of the temute be Alind fr6.the 
authority of granting the land, orincluded in it, as mos 
. dus conceſsionu,s.they ſhal oranc,8cgrant in this maaner, 
2 It was an{wered, both are the Kings,Buttherenure 
was alleepe by the volle ſhon intheKinganditisnove = 
to bee awakened by this Commiſsion, in which itape 
peares,that the intent, and plaine, nacaniog of the King 
vvas,to grant the land to the lubjcR,and to reſerverhe 
tenure for bimlelfe. And that the Tenureis not ſuch a 
ſtranger to the land,it is proved by our books,jn 
Blazes caſe. H.4.2.Itis [aid,thar land lics nts wg 
requre. 2. that land lies alwayes i in teaure, And there- 
fore the tenure is of the nature of the land, i Itariles out 
of the land,and hath exiſtence in theland,it is inhereac 
init, and inſeparable from it, it is upon the marcer of 
the eſſence of the orant of theland, for no grant of | 
land in Feeſimple, 0 4 COMMON perſon,cither from the 
_ King,or a Common perſon, can be without atenure, 
either expreſled,or implyed, We haye notin our lavy 
properly Alodium, that is, any land in the hands of a 


_ The lands onely that arein the Kimgs poſleſion " 
are free from tenure, for a renant 15 hee that holderh 
_E ot —- 
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of ſome ſuperior Lord, by ſome ſervice, And there. 
fore the King cannot be a tenant, becauſe hee hath no 
ſuperior, bur God. predium domini Regu eſt dire- 
Alum dominium cujus nullus eft Author niſt Deus. - 

And as Brafton ſaith /b.1.cap.8. * ned 
ommnis quidem ſub eo, G& ipſe ſub nullo, nift tantum 
;- ſub Deo. TL 

vid. leſtatute. 16.R.2.cap.5 .14.Eliz. Dyer. 313. 1.Coke 


| 477: val. $. Coke 18. where itis ſaid, that it would bee 


againſt Common right and reaſon, that the King ſhould 
| Bold of any, or doe ſerrvice to any of bus Subjetts,and there- 
fore ſome have thought it not lo proper,in the Kings 
Caſe, to ſay, that he is ſeiſed jn dominico ſuo ut de feodo. 
(well Interpret. roerb. fendun & inſtitut.p.66. As if feo- 
 &dwm or fexdun were taken in ourlavy as itis in the feus 

dalt law onely for lands held by ſervices 
Bur with us ithath another {ignification, Liteleton 
tels us, feudwm idem eft quod hereditas, and 10 it was 


defined,long before Littleton, by Brafton, and Briton, 
and Flets. 


And in truth it hath rvyo ſ1gnifications in our 
bookes, In the fir{t, itis taken to be the ſame with an 
inheritance, and ſo it 15 proper enouyh in the Kings 
_ Caſe. 

| Inthe other itis taken for lands held, as in that of 
Flors de ſon fee. | "n $045 

We fnde both in Bratton lib. 4. cap.g. fol. 26z. feus 
dum eſt quod quis tenet ex quacungque cauſa ſibi & heres 
dibus ſuts Cc. C& alio modo dicitur feudum, quod quis te- 
wet ab alto ficut aicitur tals tenet de tali rot feudaper ſer- 
_Victum militare.. _____ 


— ES - 


which (fa SE Ipuage. 
rs ns w2 y prope © 
hat ſetceis Bi arſe it hath patdy appeattd; 
that which bath beenc lays; ___ 
ofthar Bookeistotknowite for 
whither Sir Fomts be A 
_ Sit bn Fernes e, pay. 99, A 
with him, vwotild abetoR Mr with a (it 
forte they did Rate.” "1 TO 
ear} ir is cleate, dia 


poſſeſsion are freefromrenure, 
into the hands of aC omriibhs 


offor doe rotreferye a tenitte, none act 
__ "\Beforetheftztute of Os Ein forts Terrarum, if Fa 
ran mace a feoffment i inkee, Tn reſerved no temiiroy' 
the }aw di imply atenute ed the feoffer held of the 
{eoffor, by {ch ſervices afthie feoffor held over, © © 
Vpon a fcoftment made after that ſtatute, if no” 
tenure were expreſſed, the law will 'imply a reviire 
de C apitahbusdominit 
Y And as it is imthe Caſe of Comvincii't rſons fg in 
the Kings Caſe, In every grahr) wherein feelimple pale 
tes, there muſt bec'a arenure + either PRs. or r in-" 


pled.” 3b 
of 


ve 


fitie of a tensre,, and che Kings Charter doth. not alcer 


c 
% 


yer the 


# © + = 


\... Iisfo, 
#4 #4 - 
$35 i 


fealry, And all for this reaſon, Becauſe there is aneceſ- 


the law ; the tenure and ſervices are part and parcell 
of the Mannor, and ſhall goe with the Mannor, and 
diſcend as the Manner, ta the heire of the parc of 
the mother , although it bee newly. created, 5. A.2. 
ATyytpry 207. . 

Beſides, conſider the tenure in the Commence: - 
ment, and fruits of it, itis eyer inherent in, and Re- 
lative to the land. 

"The Commencement of the tenure. $, the forme 
of doing homage and fealty is, that hee ſhall be faich- 
full A. crtie-tor-the land that heholds. 

ER The 
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4 . 
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of 


\\ F 
| 


Ment ; 
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1.Bccauſe the ſigniory that yas firſt exeraced aurof 

theland, whenir comes tothe land againe; it is natu- 
rally extin6t, forit is Revolstio ad materian primin.” + - 
TS hath all che profirs cntirely,.cannot bee 
{aid to have part of che profics. Six I, Darpys rep.'5. 
i5theland ir ſelfe, AH the Reſtryation' of 
the tenure cannot be ſaid, to;be a diſtin; thing from 
the grant of the land, as Blackzacre-fromv#Ylire> 
acre, 15 S/Ohat +653 coy in ut 1s 

Ic yyas objected ,. that .Tenures in. Capite wocte 
broughtin by the congueſ?, bur grants yyere-by the 
Common lavy ,then it grants have beene anciencef 
chen renures, the.renure- of Necelsty muſt bee Aliud 
from the thing granted. © SHY 

To provethat this tenure was brought jn by the 
Norman conqueſt, Selden was cited in his Spicileg:es 
Eadmer,p. 194. vyherc he hath that out of Braflmde 


Acquir. rerum domin.lib.2. Sor bn 
Forinfecum ſervitium dicitur Regale ſerroitivan 
_ quia ſpeliat ad Dominum Rexem,: & non «4 


I 


« y 
* 
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'Iryyas anſevered tht M: Seldexin'that plact 
barely recirs'the words of Brafton,"not any rn 
any nion of hisowne*t - uy oil 

- 21-Foria tha Booketited;pig.170; _ inc his titles of 
_ helaſtedirion, far, 3 We find thathee\ was 


rrhetimes of the Saxons,” © 
What were thoſe Thani Mapores, or Thani Rei 
among the Sthxons ? 'buc the Knjbs immedjare te- 


nants of lands, which they held' by peonil fervice, 


as ofthe Kinps perſon by grand (crjeatity, or Knights 
fervicein'Capite: © © © 


The Land ſoheld was in choſetirnes called Thain. 


land, 25 latid holden inf 
fo freq =; 


veritly'it\ Domes-Day. bac terra fuit terra Regis 


- Edvard; Theinland, ſed poſtea converſe eft in Reveland. : 


Cakes Inftitſeft:117. 

After ſome yeares that followed the comming 
of the Normans, the title of Thane grew ont of uſe, 
and that of Baron and Barony ſucceeded for Thane and 
Thum-land. 

\Whereby ve may nnderſt aid the true, and origi- 
nall reaſon, of that which we have inthe Lord CrOMs 
wels Caſe, 2 Coke $1. That cvery Barony of antient 
time was held' by grand ſerjeanty; By that tenurc 
were the Thain-lnds held in thetime of the Saxons, 
and thole Thain lands were the ſame that \yere after 


| nu Baronies. 


-*T1s+rrue-the poſleſions of B ;ſhep 5 \ edi Abbots -—-- 


were firit made fubjeR ro Knights ice] n Cdpite by 
VV illiam the Conqueror , 1n the fourth yeare of hi 


Raione, 


andthar thisredie vai uſe in 


e was called Reveland, - 


The (aſe of Tenure. 75 
| Raigne, for their lands were held in the times of the 
Saxons. in pura &- perpetua Eleemoſyna, free, ab omni 


 ſervitio ſeculari. | 
But hee then turned their poſſclzions i into Baro- 
nies, and ſo made them Barons of the King ome, by 


tenure, ſo that as to them, this 


may 
be laid to be in (onqueſtu adinventum, But the Thain- 
lands were held by that tenure before, 

As the Kings Thane was a tenant in (apite, ſo the 
Thanus mediacris, or middle Thane was onely a tenant 
by Knights ſervice, that cither held of a meane Lord, 
and not immediately of the King, or at leaſt of the 

King as of an Honour, or Manor, and not inf capite. 

Whar was that Trinods Neceſiita, which ſo often 
occurres in the grants of the Saxon Kings, under this : 
forme, Exceptis iſtis tribus Expeditione, Arcis & 

exſtrufione? ( See it in a Charter of King Erheldred in 
the preface ro (okes6.Report,cc.Jbut that whuch was 
Hor expreſſed by Salo rinſecs fereonis, Batten, kb. 


2. cap. 26. & 35. n. Fd.1.Gard.152.26. Aſs.66. Selden 
AnaleR. Anglobrit.78, 


And therefore it was ſaid that Sir Henry Spelman 


was miſtaken, who in his Gloſſary verbo feudwm, re- - - 
ferres the originall of nd in England, to the Norman 
Conquest. 


It is moſt manifeſt, chat Capite tenures, tenures by 


Knights ſerrvice, tenures in ſocae ; Frankamoigne, Ge 
were frequent in the times of the Saxons. 


Andif we will beleeye whartis cited out of an old 
French Cuftomary in a MI. treatiſe of the Antiquitie of 
renures in England, which is in many mens hands, all 


chofe 
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thoſe reniires vyerein uſe long 2 Bi he Saxons, even 
in the times of the, Britaines, there it 1s ſaid; The 
firſt Brittiſh King divided Brittaine into foure parts, 
And gave one part to the Arch-flammes to pray 
for him, and his poſterivic 
A fond part he gave to his Earles and Nobi- 
litie to doe him Knights ſerr TICe ; 
A third he divided among husbandmen, to 
hold of himin ſecage. -_ 
The fourth part he gave t© Mlecl; anicall per- 
ſons, to hold in Burgage. | 
But that eeſtimony was waiv'd, there being lictle 
certainty , or truth in the Britiſh Story before the 
times of (ſar. Neither would they Ar ule of 


that, which weare taught by Y/illiam Rowoille of A- 
fenzon'i in his preface to the grand Cu;tomier of Normandy, 


Thartall thoſe Cyſtomes (among w hich theſe tenures 
are) vvere hel brouahr 1 Into Normandy OUT of Enoland 


by Fdward the Confeſſor. 


Beſides that which hath beenc ſaid, wee fnde 


 Feuds, both the name, and thing in he Lavves of 


thole times, among he [Lavyes of Fdward the Con: 
feſſor. cap. 35. vvhere itis thus provided, | | 
De bent enim unter ſt lie 74 bomines& oc. ſecundum 
feod um ſuum, © 7 fecun dun tenementa ſua, Arma 
habere, ula ſemper prompta conſer are, a4 tuitts 
nem ren, © ſerwitium dommorum ſuorum, <c 
Lambard Archatonom.13 5. 


This L. Av \vas atrer conhrimed o ' VVillam the 


oY 4 LCYOUY "il. Chr; Inſitt. fect. 103. 


\s$ thele Lenures were | common in thoſe times, ſo 
\Verc 


Thbe Gul t of Tas OS. # 
were ail the fruits oltham }lomage, fealty, Ycnog6s Re: | 


lifes, wardſlaps. 
\ - For Relictes, yve have full eftimony. 
liefes of their Barl-r,and Thaner, for. which, See the 


Lavycs of King Canutus, cap. 68., & 169. the: Layycs 
of Edward the Confeſſour, cap. de Heterochys, 
out of the booke of Domes-day , Coke: bath in his In- 
ſlit. ſect. 103. Camden mn. Barke-/ re, Velgen 8 in' Kat: 
mer,n154. 

- That wardſhips VVere then in uſe, and nor Leone 
ho by the Normans, as ( amden in bis Brit. 179. Nox 
by uy . As Randal Higden in his Polichronicon, 
And ae ( not underſtanding him), would pers 
ſyvade, wid. Seldens Notes on Forteſcug.51. + || 


Among the priviledges granted by Edward the 
_ Confeſſenr to the cinque-Ports, wee meete vvith this, 
that their betres ſhall not bee 1 In Þard, [ambaras Per: 
ambulation of Kent, 104, 

- And in the Coſtemes of Kens,. which, are In 
.the Marna tharta of Tottells Fdition, and in Lambard; 
' perambulac. Thereis a rule for he vvardfhipot the 
heire in Gavell-kind, and that he ſhall hot be marryed 
by the Lord. And thoſe Cuſtomes (ay of. themes 
ſelves, that they yvete, Dewant le  Congueſt,e ea be 
Conqueſt. 

For the Antiquity of wardſhips in England , and 
Scotland, lee allo Het. Boet, ib. 11. Buchanan reram 
Scot. lib. 6. and the Lawes of Malcolme 2. which prove 
the Antiquity 7 of wardſhips in Scotland, and therefore 
in Fnsland , before the Norman Conqueſt; _— 
thoſe t, rimes It is probable, the Lavves of both nations 

F | did 
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- did nor much differ, As for the times after, it appeares 


did nor, by comparing their Regiam Majeſtatem, 
nd our Glanyill. Neither is the bare ConjeQture of 


Sir Henry tm ſufficient, ro cake avvay the 
ct of thoſe Lavves, wid. Spelman. Gloſsar. verbs 


_ 'Vpon all this they did Conclude , That wpor 


"  Cinifaderation of the Authority given, and grant tbereupon 


made, the reſerruation of the tenure cannot bee ſaid to bee 
Aliud. S. a ſeparate and diftin# thing from the Authority 
of pranting the land, but ratber included within it : And 
chat the Reſervation of the tenure, though it bee not 
iſa conceſsie, the grant ir ſelfe, yet it is Modus conceſsior 


ni, anda part of the grant, And that therefore the 


Aautherity bei 
ode. 


hg not purſued in that, the whole grant is 


5. And ſo it was Reſotyed, for theſe reaſons, and 
per theſe Authorities. | 


1. The Maine and principal reaſon, wyhy they did 
Refolve that the Letters patents vvere yoyde in the 
vyhole, was, becauſe that here the Commiſsioners had 
but an Authoritie, and that dutheritic they harve nt 
purſued. 

By the Commiſcion they were to grant the lands, 
and to reſerve atenure in Capice, or to leaye the Re- 
ſervation to the layy ; Nov there is a tenure by com» 


mon —_— ſervice reſerved, ſo they have executed _ 


their Authority in another mariner, then the Commil- 
ſton vvarrants, they haye done Idem aliemodo, And 
there- 
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therefore by the rule of the bookes before cited, 
the vvhole grant is voyde. 07 : of 

Ic yyas agrecd by all, thatif the Commiſzioners 
here had granted the]and, Reſerving a tenure inCapi- 
te, the Patent vyould have beene good; and effeftuall, 
or if they had granted the land, and xeſerved notes 
nure, there becauſe the Lavy in that Cafe vyauld 
rayle a tenure in Capite , fuch a gram vyould have 

beene good, and well warranted by the Compmiſsion: 
_  -2. This Commuſsion #8 a Nude Autheritie, for the. in- 
rereſt 15 in the King, and the Commi/cieners have onely 


a bare Authority ro grant, and therefore it ouphr'to eg | 


be purlued moſt ſtrictly, both in macrer, and marrer,, 
and the execution of it 15 to be exr ictly...7 
_ This Anlyveres all the Caſes that have ber 
on the other ſide, where an Authorinie in ſomefore 
may be cxecuted alio modo, and yet good, as the' Caſe 
_ of Stanton and Barnes, where by Cuſtome the Lotrd 
might grant Copy-bolds in fee, and hee: grants a Leſſer 
eltare {1mply,or 2 leſſer eſtate vvith a remainder over, 
And the other Report,that hath beene cited berweene 
Downes and Hopkins, where the Cyſtome was toigrant 
copies for rwo lives, and he grants to the husband for 
life, and after to the wife durante widuitate; The Calc 
of Hatt and Arrowyfmyth, where a Cvpy-bolder for 
life was licenſed tzo-makea fealc for yeatcs, ſi tam din 
vixerit, and hee makes a leaſe abſolutely, without that 
limication. The Caſe of Baron & Feme making a 
leaſe upon the Statute of 3 2.H.8, The Caſe of 3. H.7. 
where upon alicence to grant an Annuity, he grants 
ic with clauſe of diſireſſe, And yer for that caſe, ſee 
T _ F 3 the 
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the Caſe of Suttons Hoſpital. 10. Coke. 

The Caſe of Priddle and Napper, and all the other 
Caſes, that have beene pur upon this ground. 
For in all thoſe Cafes there is an intereſt coupled 
uthority, and therefore they are not to bee 
compared to this Caſe, in which there is only a meere 
and a bare Authority. Oe" 
» 1 4; This Conmiſceon is a publique authority of Record, to 
which the ſubjets may reſort, and of which they 
ought to take Notice, to paſſe according the Commiſe 
fion ac their perill. And therefore if either through 


ignorance, or Carcleſneſſe, or otherwiſe they neglect |} 


to have their patents dravyne purſuant to the Com- 
milsion, the taulc is their ovyne, they cannot trans- 
ferre the blame of his ro the Kinz, as in like Calc it 
1s reſolved, upon the Commiſion of Bankrupts 2.Coke 
z6. Soat thecommon Law, a patent without reci- 
tall of alcaſc for yeares of Record, is voyde, for che 
ſubjctt may reſort to the publique Record; The Kiny 
intends Ardua Regni, | 
This an{weres the objection, xouching even that 
hanowr of the Xmg, that hath beene ſpoken of, and 
cleares his performance of his part in this Caſe. F 
For the King in favour of his Sub,e&s of this 
Reelme, hach granted a good, and gracious, and effe- 
Etuall Commuſs:0n,upon which many legall,and good, 
_ andeffectuall Letters Patents have beene made, that 
have beene alloyyed,and approved tor good. 
Buc ifuponthis (ommiſſion, lo good, and gratious 
_ forthe lubject, the ſubjett ſhall contrary to the autho- 
ritie given by the Commiſſion obtaine Letrers patents, 
in 
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in traQd, and deceit of the Crowne, to defeat the Kag 
_ of his renures in (apite, a principal flowre of his 
Crovvne, it thele Letters patents bee voide,where sthe 
fault ? cerrainely in the ſubje3, that contrary to the 
Authoritic of the Commiſſion, obtaines dis grant in 
deceit of the King ,to defeat him of his tenure, which 
' vyas but an ill returne for ſo great and: gratious 4 
bountie And that Objeftion of == operation of lavy;, 
Anlweres not the intention of the partie in this caſe; 


tor plainely, and PRO the meaning of the Pas 
rentee vvas, to ſuppreſle King's FR in Capite, 
and to hold by 2meane, and inferjour tenure, wii 
was contrary to the authoritie-of the (onmiſten, and 
in deceit,and prequdice of the King. , OM 
Now that Patents obtained in deceit, ns prej 105 
_diceot the King, areclearely; and wholly, and utterly 
 voyde, to all intents,and purpdſes, is a ground ſo ob- 


vious, ſo poſitive and infallibly crue. ; Chatthey would 
not cite any booke, or authoritie to prove it, for it'is 
marvellous cleare, and oranted of all ftides,that patents 
obtayned in deccit, and prejudice of the King, are al. 
togither voyde, 

If any; deſire an Authoritie, he may have a Cloud 
of Authorities, in the Caſe of Alton VYoods. Coke. 1. 
Report. 

* 4-This s an Authoritie appearing vithin the body of the 
Record, of the Letters Patents themſelves, for the Lee- 
ters Patents are ex Aſenſu of ſuch and ſuch Commiſsio- 
 _ners , Virtute G: a cm intentionem C onmiſcionts, 
GC 


Now het tenure inC pit being as ſtrongly implied 


"FRE 
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;othe Commiſſion , as if it had beene expreſſed, (as it 
hath beene confeſſed of the other part) tor it is upon 
this implication., that they ſay rhe Patent is voyde for 
the renure,jitis as much, as if the King had given (Com- 
mi/ion to grant the land, to hold in capite,and not 0- 
thervvilc. [T0 EIS. 
Now in ſo much as the commiſrioners have gran. 
ted the lands, in other Manner (and all this appeares 
within the body of the Record of the letters patents 
themlelyes) the patent is voyde in the whole , tor Cons 
|  ftructionis to bee made upon the whole patent, and 
--* not upon any part of it diſtin&t, as itis Relolyed'in 
Bucklers Caſe. 2 Coke 55. TT PORTS 22nn” Dew 
= And this hitherto hath beene alwayes the conſtant 
| Reſolution of all the I«dges of Ireland, our Predecel: 


ſors, Thatif upon Letters of warrant, or commiſſion, 
Letters Patents be made varying inany' point mate- 
tiall, from the warrant, or Commilsion, (and all 
this appeares within the body of che Lettets patents 
themlelves) that the Leccers patents are all utterly 


voyde, And this hath beene ever agreed: upon by rea- 
ſon of the difference bervveene the manner of paſcing 
of Letters patents in England, and Ireland. : 
Bur where the warrant, or Commilsion, and the 
variance doe not appeare within the Letters patents, 
hovv it ſhall be ayded for the King, by Averment, or 
otherwile hath beene ſome doubr,/'and QueFtion. 

5. Although that it be true, that this Commiſſion 1s of a 
vaſt, and large extent, yet it 18 not boundleſſe, for the law 
alwayes bounds, and circumſcribes theſe ample Authorities 
With reaſonable, and equall cortruftions without prejudice 


[0 
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ro others, as it was reſolved upon the Commiſsion 
of Sewers, upon which we have the Reported Cales = 
in 5.coke 99. Rookes Caſe, & 10,coke 138. 
This Commiſion of Sewers gives power, and 
Authoritie to the Commiſſioners, To proceede accor- 
ding to their wiſedomes,and diſcretions, which is a 
moſt ample puwer, yet the layy does bound, and cir» 
cumſcribe it with an equall Conſtruftion. $.char their 
proceedings ought to bee bounded with therules of 
_ Reaſon,Law, and Inflice,and that their taxes be equall, 
and thar all perſons that bee lubje& to the danger, or 
receive benefit by the Reparation, be contridutary ro 
aratable, and equall contribution of the charge, And 
if they doe othervviſe, their ordinances are yoyde,and 
- they cannot make nevy inventions, as Artificiall Mils 
for caſting out of water ee. = 
For theſe generall Commilsions are all accompa- 
nied in law with an equall and reaſonable con- 
ftruion for the execution of them. 
So this Commilsion is a moſt ample, and 54 
Commiſsion, for the ſecuring of the eftares of the 
ſubjects, in their lands, bur yer it ought to bee ſo cxe- 
cured, according to lavv, reaſon, and juſtice, that they 
doe nor prejudice the King in his tenures, contrary ta 
-their warrarit. be 
6.Becauſe that this Reſervation of a meane tenure js 1 
other manner than the Authority warrants , and to the 
dammage and prejudice of the King. | 
Be Commiſſion were, to grant an eflate for life, 
_ and they grant an eſtate tayle, or if the Commiſsron  _ 
| vveretograntin teyle, and they grant in Fee, All the _ 
ks, patent 
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patent 15 yoyde, becauſe they doe'it int other manner 


then the authoritic warrants, for the Habenlumnt is 
Modus Conceſsion. c 


|, {fthey reſerve anotherRent, then1s vyarramted by 


the Commitl(sion, or parcell an enure rent, where the 


 rentin charge ought to bee relerve:l, althonghthar ir 


bee ſeverall upon the {urvey, yer the whole patent is 
yoide, becaufe that they doe 1t in other manner then 
the Aurhoritie vyarrants, for the Reddendium is Modus 


 Conceſsrons.. | 


Why then ſhall it not bee the ſamerealo n in this 


_ Caſe, forhere they reſerve another tenure, then that 


yvhich is vvarranted by the Commilsion, and there- 
fore they have executed their authority in other manner 


then their Amhoritie warrants, for the Tenendum alfo 
_ 15 Modus Conceſsionw. __ 


Ir was granted by then that argued on che other 
ſlide, that itat bee. prejudiciall to the Korg, the whole 
Patent ſhall be voyde:. 


Novy it is uuolt apparant, that this implyed tenure 


| (if it be admitced) will bee greatly preudiciall to the 


King , for the King ſhall looſe his tenure, and the 
fruice of his tenure, in moſt Caſes. for ever, and in 
all Caſes for a long time; and neither the Maſter, 
nor the Arturney, of the Court of FYards can 
helpe it. 
And for. that, the courle of Patents here 
1 Ireland was obſerved. 
Firſt, the Commiſtoners pivevvarrant for dravvin 0 
of the Patent,ard the relervation of this meanetennre; 


the Xings Councell dravv the Patent accordingly, and _____ | 


(0 
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ſo ut paſtes the (1gnature of the Lord Deputy ; the privy 
ſignet ; and the great (eale, thenic is enrolled inthe. 
Chamncery,, All this vhyle it is caken according to the | 
tenure expreſled in the patent, vvhen it is enrolled,it is 
tranicribed into the Exchecquer,and the tranſcript deli- | 
vered into the Exchecquer by the maiter of che Rolls, the 
Lord ( kiefe Baron receives it, and delivers it to the ſe- 
cond 'k cmembrancer ; and he puts it in charge accor- 
ding to the tenure expreſſed; the Fſcheator and Feodary 
informe themſelves of the Kings tenures there, yyhere 
ifthey make enquiry,the patent is produced,in vyhich 
an expreſle renure1s releryed , they cannot judge the 
contrary , and (o it paſſes according tothe expreſle te- 
_ nurre; And ſo have the Letters patencs novy in queſtion. 
palled , and rhe King by colour of them , hath loſt the 
profits of the Land, andthe beocht of the tenure, 
7. Theexp eſſe reſervation in the Letters patents ex= 
cludes the refer vation , and implication of Law : Although | 
(as1n the caſe 1m queſtion) it tend ro make yoydethe 
 Þhalegrant,it 15 a ſure rule in Law, expreſſum facit ceſſa- 
re tacitum. It the Kino vpon his Letters patents reſerve 
no tenure, it ſhall be a capite tenure , but if another ce- 
nure be expreſled , that {hall prevayle; 33. H.6. 7. per 
priſot. ER: 
In //heelers Caſe.6.Coke.6. Where in a patent the 
yvordes of the Tenendum vvere, Tenendum de nobs per 
ſervitiom unius Roſ.e,pro omnipus ſervitys. 
\. Ir vvas 6bjefted , tharthe tenure as it ts exprefied 
cannot ſtand , for that no tenure can bee yvithour fc- 
lty , and the vvordes. are - per ſervitium unin Rj4 , 
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2. It vvas objetted , that in ( aſe vyhere no tenure is 
Reſerved,or in Caſe vyhere it is exprefied to be abſque 
aliqus inde Reddends , the tenure fhall be Anights 
ſervice in Capite. wt 

Amid therefore it yvas urged, that thetenure in the 
principall Caſe, muſt needes be a Capite tenure by 
Knights ſervice , and char the renure exprefſed, ſhould 
be voyde, and give place to rhe better terwre for the 


King. | 
Tſe are ſtrong objectians, yet Reſolved, in reſpect. 
of that favour thar is given to expretie Reſervations, 


ſervices)ſhall be adtnitted to ſtand vvith the yyordes, 
and then the tenure exprelly reſerved vvas fo com. 
pleate that it might vyell exclude the Knjzhts ſervice 
__ renufe , vvhich otheryviſe the Layy vyould have im- 
plyed. EY 
Hereby may appeare the favour that is given to ex- 
preſſe Reſervations, and tenures, that thereby a tenure. 
in Capite by Xnighes ſervice thall be excluded, a tenure 
vyhich ſhall ariſe vvhere nothing is Reſerved , vvhich 
ſhall ariſe though the vyordes bee, ab/que aliquo inde 
 reddendo. vid. S* Iobn Molins caſe. 6. { oke 5. 

[t is agreed on the other fide, that vvhere theex- 
preſſe tenure is good , there itcontrolis the implyed 
tenure, but in our-( aſe it is yoyd. 

And vyherea tenure expreſſed is voyde, atenure 
by implication of Lavy may ariſe. 

Bur it vyas Refolved;that although the expreſſe tenure 
bee yoyde , yet mo tenure by Implication of Law , ſhall ariſe 


voyde | 


”" un. TP, 


__thatin theſaid (aſe, fealty (thatis anincidene ro all | 


—agaemnſt the expreſſe Reſervation; And{ointhe Cale of a- 2H Bhs 
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voyde Habendiom , vyhich ſtands vpon the ſame rea- 
ſon ,It vyas adjudged in B. R, Between: one Fegge and 
Croſſe;y1 & 34. Eliz, vvhich you may lee in Bucklers 

c/e;1.{ oke.55. Where the Caſe vyas; TRYYS 
yeares, and after 


Tenant for hite makes a leaſe for 1 

orants the reverſion to A. Habendum froma day tg 
corre for lite, after the day the leſſee for yeares attorns, 
in thac Cafe the Habendum is yoyde, yet that voyde 
| Habendum makes voyde the vyhole grant, and CX« 
cludes the implication of Layy ia the premilles, and 
no eſtate ſhall paſſe by implication of Lavyv in. the 
premitles, againſt tlie expreſle limitation of theparty -- 
inthe F/abendum: (ce the Cales cited beforep.26. -: 
_ So our Tenendyn although it be voyde, yet the ex4 
preſſe reſervation 1nthe Tenendum ſhall exclude the 
implcaton La ttt it 

For that opinion of Martyn.in 4. H.6.22, that vvas 
Cited on the orher part, thatif -land be giyenin franks 
marriave,reſtrving a rent, thereſeryation of the rentis 
voyde, by realonot the Implyed ccnurein frekmers 
riage . that opinion (as vvas laid) may vvell de donbred 
of, for vyee find as good Authority againſkie,in the old 
Tenures jol. 211, That the Reſervationof the re is 
co0d, and deſtroyes the frank-mariage ,and makes ita 
Common E#tate tayle:batthe belt opinion. is,that both 
of them ſhall ſtand rogurner, S. che piftin frankmarri: 
77e , andalſo the Reſervation of .chz rent,, S.. that the 
donce in frankmarriage ſhall hold uitt of the rent,uns 
ti] the fourth degree be paſt , nd chen the' rear ſhall 
take cet, and fo vyas'the pinion of the Tudges in 


"VUebb and Potters Caſe in 24 Flix; and Jo, are the... 


-G 2 


booke: 
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bookes to be underſtood; 13.E.1. formedon. 63. 31.E.1. 
t. 26.6.3 .2rants.7 5.1 26.Aſſ.66. S 
wy the Coe o Litfleton 146. oo ſciſed of cer- 
raine tenements,vyhich he held of his Lord by Knivhts 
fervict at this day grants by licenſethe ſame tenemenc: 
to att Abber, in frankalmoigne,the Abbot ſhall hold im- 
rediately by Knights ſervice , of the lame Lord, of 
tyhom his grancor held, and ſhall not hold of his 
antor in frankalmoigne. 
- Inthar Caſe (they ſay) the expreſſe tenure being © 
voyde,2 tennre by implication of Law Joes ariſe. 
It vyas Hiſwered,chere is a difference beryveene the 
ole dont vyhich is the Cale in queſtion , and the 
COTA Om ”. | | | 
© For Cn of . perſon , the rule of 
Law is , that the grant ſhall be taken moſt frongly axainſ? 
- For the Kings grants the rule is , that they ſhall b- 
tdken mi}? Bene ficially for the King , and moſ} frong 
apainft the pittenttes. FE 
- And yvee have another 7ule , that che grant of the 
, King ſhall not be extended to paſſe any thing , contrary to 
che mrent of the Kings expreſſed in his grant , And if the 
grant cannot take &ffeft,according to his intent expreſſed in 
bis ovant the grant © yojde. 
| And therefore, for the rules put by them that ar: 
gued on the other ſide , that the patents of the King ſhall 
be taken in ſuch fence and to ſuch intent that they ſhall be 
good, Gee.  - 
Ir may be Anſwered , thit there is ariother oronnd n 


——_. 


thit 


our Lavy, that ben the King is deceived bit orant ot | 


The( aſe of Tenures. 49 
that it cannot take efFeRt , atrording to his intent exprefſed 
in hu or ant, the rant rs vojtle , {© the beſt expoſition is, 
to make all theſe tules to agree together. - 

And therefore the rules put on the ocher ſide , ate 
rrae YVith this limication. $. Except the Kin be decel- 
wed, ſo that his grant cannot take ſuch effeR, as be intends 
by þ1s expreſſe grant. : 

In the Lord Lowell caſe.1$. H.$.9 Pat.104. The 
Kino ex certa ſcientid , ef mero meotu orants lands to one, 
and to his hetres males;if a Corrimon perſon had made. 


juch a grant, the Layy vvould fay , that the vwvord 


males vyere voyde, and the fee ſimple ſhould paſſe ; But 
vvill the Lavy make ſucha conftruftion in the Kings 
grant ? No, there the grant ſhall be voyde, for he vvas 
deceived in his grant , in that itcarmox take effeR ac» 
_ cording to his intern expreffed in his letters Sper. 8 
And fo itithe Calc of 7. H.4.42.07 21: .47.The 

Earle of Rents cafe, If the King hath a vyard of land, or 
a leale of land for yeares, and by hislefrers patents 
grants the land to another and his heires the grant is 
voyde , and it ſhall not amount by conſtruRtion , ro a 
grant of his eftace ,or intereſt.vid.21.4fſ.15. And the 
other bookes Crted in the Caſe of Atron VUand; 
won this ground. | - 

29 Eliz.m the Exchecquer the Caſe yyas , King H.7. 
was ſeiled of tvyo mannors.S. de Ryroner condor , he 
grants ex certa ſcientia et mero moty torwn illud mantrinum 
de Ryton et Condor adjudged that the grant vvas vyoyde. 

The like Caſe vvas refolved 39.Phy, vhtere the 
queene vyas ſciſed of the Mannors of Miflborne and 


grants 
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$ex carts ſcientia;& mero moty , 1:um Hud Mane. 
rim de Millbarne,cum Saperton in Com: Linc ; and it vvas 
held that neither of the Mannors did paſſe, And yer if 
a Common perſon had made ſuch grants; the grantee 
in both the (aid Caſes ſhould have had both the 
Mannors. 
$o in our Caſe, the Kiny is deceived in his grant, 
in that his granecannottake effect , according to. his 
intention therein expreſſed, For the Kings intention is 
to make a grant aprecable in all chings, co the Autho- 
rity given to the Commiſſioners, by the ſayd Com- 
miſsion : 
And that appeares plainely by the very vvords of 
the lecters patents , for the vvordes are , Sciatis quod nos 
Cc. virtute ac ſecundum intentionem e& effettum of the 
ſeid (ommiſtion,Dedimus et Conceſyimus &c. as in the 
atent; and he conceived that the vyarrant made 
the Commilzioners, for palsing the patent (which 
here vyce call the fiane) had bene according to the in« 
rent, and effect of the ſaid Commiſsion : And upon 
that Dadrrant vhich exceeded the Anthority given to 
the commiſcioners, this patent vvas paſt, yer ill vvith 
a reference to the intention and effect of the con- 
miſsi0n. 
Now this grant cannot by any poſsibiliry 
take effect Wake = crothe Kings intention therein 
expreſſed , for the Kings intention in the beginning of 
the grant is, that it ſhall be according to the intention, 
and effect of the Commilsion , vvhich muſt be ate- 
nure by Knighes ſervice in capite,cither by expreſſe Re- 


__ leryation , or by implication, and opcration of Lavy.. 


Ang 
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And the tenure referved in the patent , 1s 2tenure by 
( mmon Knights ſervice, as of the Caſtle of Dublyn, difte- 
ring altogether from the intention , and effe& of the 
Commailsion , ſo as it is nor poſible, that this tenure. 
expreſſcly reſerved can be according to the intencion 
and effect of the Commiſion , orthat the intent and 
_ effect of the Commiſsion can any vvayes accord with 
che tenure expreſlely reſerved in the parent. | 
Soas it is very plaine and manifeſt that the King is 

deceived in this grant, and thatitcannor take & 
according to his intention therein expreſſed. 
— - For the Authorities on vvhich their Reſolution 
vyas grounded, 


e principall Caſe vvas that of 12. 1 bh — 
-vVhich- (as1t yyas fayd) vvas a Tadgement in effeRt in 
the point, A Judgement in a tyme, vvhen the Law vyas 
as flouriſhing, and the Inudzes as learned , as in any 
ryme cither before, or (ince , Aludgement approoved 
in all aves ſubſequence, 26.4fſ.39.11.H.4-3.0c. And 
no A«thority in all our bookes againftic, for rhe mate: 
riall Caſes that have bene put on the other fide, are of 
Authorities accoupled vvith an [ntereſt, and by Con- 
ſequence doe not come to the point in queſtion, _ 
And vyce ſee that the Authority of this Indgement is 
ſo great, and cleare, that itis confeſled by them that 
argued on the other part; Bur the reaſon of the Iudpe- 
ment given by the Indge , that gives the Iudgementis 
denyed.S. pur ceo que il fait ceo en auter manner, anda 


nevy reaſon is invented, S. becauſe be does not purſue bis 
Authority. 


_  Heere vvce findechem put to a ſtraight; $. to Con- 


 feſle 


— = oyde. 


[* o 
- 
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feſe the Iudgement , and derye the reaſon, for vvho = 
better knevy the reaſon of the Iudgement , then the 
Indye that gaveit, This nevy reaſon. S.T hat be hath not 
purſued his Authority it ic be examined, vvill come to 
the firſt, reaſon, for if nt be demaunded, why he hath 
not purſued his authority, it muſt be Anſwered:pur ceo 


— 


quezl ad fait ceo en auter manner que le authority ſoy 2ar- 


rant, vvhich is the reaſon of 12.4]. 

But yycc have othier Authorities 11 the point, upon 
the ſame reaſon, that of 19. {£.7.15. vvhich hath bene 
remembred , per Keble the molt Learned Lawyer of 
that tyme , quant home ad authority de faire aſc fait. 
11 auter ul doit purſuer ſort authority,en matteret en forme, 
thereis Modus conceſsionis, and by the Caſe that he 
there puts, if he does ic in other forme, alio medo it is 
[fl enfeoffe a man, to enfeoffe another , and hee 
lcavies a fine,this is voyde,yet the matter in ſubſtance 1s 
the ſame, fora: fyne is but a feoffment of Record , bur 
becauſe rhar hee hath done ic mm other manner , . all is 
voyde. = 

11.H.7.13. Alctter of Atturney to make liverte to 
[.S.or IN, andthe Atturney makes {ivery to both , the 
livery is voydein all, and 1t13 not good as tothe one, 
and voyde as to the other , but voyde in the vyhole, 


becauſe that he hath done Kk In other manner, then the aus 


[ hority karrants. 

8.Cooke.85.In Sir Richard Pexballscaſe,lt <h#X mo 
licenſes his Tenant , toalien tvyo parts of his Mannor 
of Dale, vvhich.is heldin capite , and he aliens all the 


 mannor, it is yoyde inthe yyhole , and itisnorgood | 


#4 


tO 
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frrvvo parts, and yoyde for the third, And theres/or 


is, becauſe he doth it in other manuer then ehe licenſe war2 


rants.vid. to-H.7.13. mM H.8. Dyer.62. 40.Aſſ.38. 19. 


F1.7.15. 
T here vvas a Repore cited by the obieft Iuftice of 


the Common pleas and ite chiefe Baron the Caſe vvas in 
C.B. in England T.M. 2.Caroli. Bervveene George Biz 
ſhop of chicheſter plaintiffe,and Iobn Freeman defendant. 
Inter. Paſch.1.cardi.Rot.207.And the caſe vyas this. 


The Biſhop of hickefle vvas [ciſed1q fee, (in the | 


right of his Biſhoprick,, ) of Afi parke, inche 
County of Suſſex , and he, and his predeceſſors have 


 anciently cranted he office of Keeper of chis; parks 
tor lite, vvith the fee of Rverbarkes, (+ . _ $4. 


Anthony Biſhop of ChicheRer, 2. February 44. by 
his decde cenanithe 0ffice of Keeper of the parke to 


one Freeman torlife., Et ulterins conceſsit pro executive, 
 #fficy predifis he ; ancient fee of five markes , Wis £408. 
a livery Coate,or thuicene ſhillings foure perico far ic, 


Nec non pa Raran pro duobut equis , wnd cum the vvinde 


falls, irfuch grant VYas confrred by the Deane, and 


Chapter. 

And whither thts grant vvas good. ap inſt Subs 
celſlor,or voyde;upon. the ſtatute of pin, (.Eliz. Cap. 25», 
VVas the queſtion. 


In vvhich che doubr vVYas, -eakicher this alia : 


. of a livery Coare,paſturage, 26d-vvindfalls vill make 
the vvholegrant unerly-vojde,; or if the Layy ſhall. 


make ſuch aconſtruttion that for this addition it ſhall 


be onely voyde, and ſhall ſtand'goad.ifarthe others : 
vyhich.vyascheancicnt fee,and yyell granted, _. 


_..__ guedontheother fide, 


PI 
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And by Iuftice (roke, and Harvy againltTelverton, 
the grant is yoyde in the whole, becauſe, that the Biſhop 
hath not purſued the Authority given him by the ſtatute, 
by reaſon of this exprefle, and nevv addition, and yet 
they profeſſe;, char they had rather have given opinion 
for the defendant ; for that he vas apoore man, and 
an ancient ſervant tothe Biſhop ; and yet in this Calc, 
the Addition , and nevv tion is a ſeverall , and 
diftinft clauſe in the grant, and thethings added de 
#0v0, arc alſo ſeverall,and diftin& ia ſþreie trom the an- 
cient Fee of five Markes. 
And inthe argumentof this Caſe , Juſtice Crooke ci-- - 
ted a farre ſtronger Caſe tobe adjudged in the caſe of 
the Archbiſhop of Canterbiay. 43. Eliz, And the Caſe 

* Parker Archbiſhop of Canterbury granted the office | 
of furveyer ſhip , with the ancicac 4 co one Parker, 
Ft ulterius he granted unto him paſturam pro duobus 


equi inthe parke , and the vyhole grant was adjudged 
Voyde, and yer herc yyas 2 ſeycrall grant, by a ſeverall, 


and diſtin& clauſe, and of another thing, ſcverall, and 
diſtinct in ſpecie, Alind et Alind. 
And theſe Caſes are farre ſtronger then the Caſc in 
queſtion , for here there is not a bare Autbority , but an 
intereſt accoupled vvith an authority. Pan] 
And in this Caſe Iuftice (rooke cited Scamblers Caſe, 
41.Eliz. to be adjudged , that the vyhole grant vvas 
 Voyde, and not good as tothe man of full age, and yoyde 
as to the Infant , as it hath bene cited by ſome char ar- 


we 


The Caſe of Tenures. I $5 


And ſo ujon the Whole mater they did 
reſolve, 


\ 1. That the Commiſſioners 
0N hate « good , and legall , and os power, 


and mri to grant 


2. That all Lenzers Patents made upon this 


Commnlſszon , in which they have purſued ther. 


authority , are good and effettuall 1n Lavv. S. 
Þhere they have cither reſerved an expreſſe tenure 
ty Knights ſervice im Capite, or no tenure, 


there the Lavy imptyer a tennre in Capite, 


. But here the Commilſsioners reſerve a 
meane tenure,the whole patent « yoyde. 


. Becauſe, that the Commiſiioners havve 
py an Authority, 


2.Decauſe,that this is but a NudeAuthority,ond 


_not accoupled with any Intereſt. 


3. Becauſe,it ® a publique Authority of Re- 


_ , Þhereof the ſubjefts ought to take notice , ts 
paſſe according at their perill, otherwiſe the patent 
ſhall be in deceipt of the King. 

4. Becauſe,that the Authority appeares within the 
[.rters patents chemſelves, and expoſition ſhall be 
made upen the whole patent. 

5. Although it be a moſt ample and large Com- 


mits10n, yet it # bounded, and circumſcribed by 


the Law . ÞVith an equall Conftrudion. 9. that 


BH 2 nothing 


by this Commil.. 


That this expre 
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nothing ſhall bee done in other manner then the 
Authority warrants in prejudice of the King, 

6, Becauſe that this reſervation of a meane 
tenure, #« in other manner then the authori- 
_ ty darrants, ond i is in damage and prejudice of the 
. King, 

A And laſtly becauſe that thus expreſſe relcr- 
yarion contrells the implication of Law : and 
for that the King was deceived in his grant, in that 
4t cannot take = 2a accordms to bis intention 


therein expreſſed. 
For theſe Reaſons they did reſol-ve. 


ſje Reſetvation of a meane tenure 
tends to the deftrutren of the whole patent, 
and makes it voyde in Law both to: 

the lands and ro the 


LCAUIC 


The Order of the Councell Board 
upon this Reſolution 
ofthe ludges, 


ot. aca. 


Was 


—— PE 
d by 


"I 


By the Lord Tom and 
Councell. 


WENTWORTH. 


FT Ya BY Hereas there was an AQ of 
[II LY SY | | Councell made at this Board , 
EI) anddatedat the Abbey of Poyic, 
RY he Eleaventh day of luly 163+ 
dons. and eftabliſhins , that the "LSE 
Ko bus, (Gentlemen , and Inbabit as: ts, Meir 
Few ny aſcignes bolding any ( aſter, Man- 
mOrs —Fands Tentmenns » or other * 7 
ments in the ( ounty of Rolcoman,by or un-. 
der any effettuall letters patents from hu 
Majeſty , or any of hu Royall predeceſſors 
Kings , or Queenes of England , ſhould 
have, "hold ,poſſeſſe,and enjoy all the ſaid Caſtles, 
Mannors , Lands, Tenements , and heredita- 
ments of what kinde , OY nature ſoever they be, ; 
to them, and to every of them, and to thoſe, who 
hold any eitates under them » againit hu Ma- 
jelty, hu herres, and ſucceſſors, in as full, large, 
ample, free, and beneficiall manner to all in- 
tent s,pt poſes, and conitruttions, as if the truth 
of their ſeverall Caſes,and their ſeveral letters 
—Þ: atents paſſed thereupon , had bene _ tl 


-—_ 2 


found i the great office then to be taken, f6r 
finding hus Majctties title tothe ſaid County, 
and wa letters patents accordmply entre, 
1n hac verba,in the aidoffce foclad they did 
produce their ſaid ſeverall letters patenus, ws 
the enrollments thereof , before urthe Lord 

Deputy, and Councell, at thw Board, be- 
| fore the firſt day of the then next Eaſter «6 > . 
Tearme, andthat no poſſeſcion ſhould be taken = , 


from av ſubpatenees,or theibaf 


9=ap— 
tenants ,whoſe patents ſhould be at thu Board 
allowed tobe gooe: and effetluall in Law: And 
whereas the lt 


\ Acts of Councell were made 
at this Board, for 'the ſeverall (ounties of 
Slygo, Mayo, and Gallway, and the County 
of the towne of Gallway ; eAnd whereas 
ſeverall letters patents paſt under his Ma- 

jeſtyes great ſeale,of divers lands gtenements, 

and hereditaments mn the ſaid ſeverall Counties, 

by colour of a Commuſsion under the preate 
Seale, dated the ſecond day of March ,in the 
fourth yeare of the Raigne of hu Majeſtyes 

Royall Father King lames, of bleſſed memo- 

ry,were preſented unto utat thu Board, which- 
being taken into conſideration by u,we thought — 


fit 


fit for our better Information of the validity of 
the ſaid letters patents, tocall before ug ſome 
of thoſe who claymed by thoſe letters parents, 
as namely ,our very good Lord the Viſcount 


| Dillonof Coltillogallen, whom wee apprin- 


ted to attend u with bu learned Councel| 
there, which he did accordin gf ): W hereupg: 


by Majeſtyes learned Councell, and the 


Councell learned of the ſaid Lord Dillon, 


agreed upon a Cafe drawen up by them , tobe — + 


argued by them on both fades before us, which 


Caſe falloweth in hec verba, King James by 


Commiſsion-under the greate Seale , da- 


tedche ſecond day of March,in the fourth 


yeare of his Ratgne, did authorize cer- 


taine Commiſsioners ; ro grant the man- 
nor of Dale , by letters patents under the 


 greate Seale of this Kingdome, to A. and 


his heires , and there 1s no direction given 
inthe ſaid Commulsion , touching the te- 


nure to be reſerved; There are lerrers PA-. 


rents by colour of the ſaid Commiſston 


-20enr unto A.and his heires, to hold by 


niehts ſervice. that 1s to {ay by the 
gnts » nal y-_D) 


_ twentieth parte of &c.as of his M ajeity cs 


Caſtle of Dublyn, che queſtion is , whn- 
cher the. ſaid [errers/parentsbe voyde in 
the whole , or onely to the: tenure ;, upon 
which cafe bis Majevtier learned'Councel], 
and the learned Councell on the part of the 
/azd Viſcount Dillon argued before ur;; ſe 
wverall dayes , and wee (defirow 'totake ſuch a 
Reſolution m the matter as might be equall and 
Juſt) held fu to gs an ba Ma- 
jeſtyes ludges, w rs mnimou/ 
-  -1n Opinion, wee adjudged it fit; that every of 

them ſhould argue it and deliver bi ludge- 

_ mient,, andapinion therein "before ut,which 

they did accordingly.” Wherein froe of them, 
viz.the Lord Chicte Juſtice of bir Majeſticy 
Court of Kings Bench,the Lord Chieſelns 
{tice of. hit Majetiyes .ourt'of common 
pleas, the Lo: Cluete Baron: of his Ma- 
jeltyes ( ourt of Exchequer, Baron Barry;- 
and luſtice/ Rives concurred im opinion 
clearely,that the letters patents werewoyde in 
the whole,and two onely,viz.huſtice Mayart, 
and luſtice Crefly )differed from thoſe froe 
in opinion , holding that the letters patents 

were onely voyde,as to the tenure ; we thereupon 
- EE 


taking, the ſame int6 conſideration at this 
Board, doe hereby adjudge , order, and de- 
 clare,that thefardletters patents are wholly 
voyde in Law';,and conſequently that all ſuch 
letters parents: paſſed under colour 4 the ſaid 
Commilſsion, and that mention the parcells 
granted to beheld by Knughts lervice,asof his 
Majeſtyes Caſtle of Dublyn , or by any te- 
_ _nureother then by Knights ſervice in Capite 
generally, are not good, effettuall,or valid in 
Law, but vigde inthe whole; eAnd therefore 
we doe at this Board di/allowe all ſuchletters 
patents ſvegranted; at aforeſaid, of any lands, 
tenements , or hereditaments inany of the ſaid 
es of Roſcoman, Slygo, Mayo, 
zallway , or the county of the towne of 
Gallway. Given athis Majeſtyes Caſtle 
of Dublyn.13.July.163z37, | 


hy, 


p, 


R . Dillon. Ad.Loftus. VV.Parſons. 
__ Gerr.Lowther. R.Bolton. 

Chr. VVandesford. Ph. Mainwaring, 

___ Cha.Covte, Geo. Radcliffe, 


—— THE END. 
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